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内容摘要 
家族信托是财富传承与保护的重要工具，是国内高净值人士的迫切需求，
是信托业转型的突破口。国内家族信托业务始于 2013 年左右，发展较为缓慢，
目前的发展现状主要呈现为以标准化的产品为主、以现金类家族信托为主、以
资产的增值为主要信托目的。国内家族信托在其关系人方面、信托合同的条款
设计方面、操作流程方面都存在着法律风险，防范这些法律风险有其现实意义，
一方面能够给国内家族信托的理论研究提供思考的方向，另一方面能够给实务
中可能遇到的法律风险提供防范方式。 
本文包括前言、正文、结语三个部分，其中正文分为四章： 
第一章论述家族信托的基本法律问题与主要法律风险。家族信托就是以家
族财富的传承与保护为目的的信托。站在受托人的角度，家族信托的设立流程
主要包括委托人的选定、信托项目的尽职调查、信托方案的确立和信托合同的
签署、信托财产的交付和受托人的管理、信托收益的分配。就家族信托的构成
要素分析部分，主要是从主体、客体和内容三个方面进行系统分析，主体包括
委托人、受托人和受益人。客体包括信托财产和信托收益。内容包括信托目的
和信托行为。最后一部分论述国内家族信托在关系人方面、信托合同方面、操
作流程方面的法律风险，防范这些法律风险不仅能够给理论的研究提供思考的
方向，而且能够给实践的操作提供参考的意见。 
第二章论述国内家族信托关系人的法律风险与防范。国内家族信托的关系
人主要包括委托人、受托人和受益人。就委托人而言，其可以在家族信托中保
留权利，但是如果过多地保留其权利，将会违背家族信托设立的初衷，无法实
现财富的风险隔离功能。故需要借鉴英美的虚假信托和欺诈信托制度，以限制
国内家族信托中委托人对权利的过多保留。就受托人而言，受托人是真正直接
管理和运用信托财产的人，受托人倘若违反信托义务，将会极大地损害委托人
和受益人的利益，故需要通过各种信托救济手段来防范受托人的违约行为。就
受益人而言，受益人仅享有信托受益权，其实际很难对家族信托进行管理和参
与，所以受益人的利益很容易被侵害，而家族信托监察人制度的构建能够有效
地保护受益人的利益。 
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第三章论述国内家族信托合同的法律风险与防范。国内家族信托合同主要
存在两个法律风险：一是家族信托合同中信托生效时间约定不明将会模糊委托
人、受托人和受益人之间权利义务的时间节点，不利于家族信托的正常运行。
故需要在家族信托合同中明确信托生效的时间，可以以信托财产发生转移的时
间为准，也可以以委托人和受托人约定的时间为准。二是家族信托合同中不可
撤销条款的法律风险。其法律风险主要体现在，在家族信托中设立不可撤销条
款是否合法。首先，家族信托合同并不完全等同于委托合同；其次，即使是委
托合同也能够设立不可撤销条款，所以不可撤销条款的设立并不违法。 
第四章论述国内家族信托操作流程中的法律风险与防范。在夫妻共同财产
问题上，如若在婚姻关系存续期间以夫妻共同财产设立家族信托，需要夫妻双
方的共同同意。在债权人行使撤销权问题上，为防范委托人的债权人撤销家族
信托的风险，一方面需要对委托人的财产状况进行尽职调查，另一方面需要委
托人告知其债权人信托财产的转移。在利用家族信托洗钱的问题上，为防范委
托人洗钱的风险，需要对委托人指定的受益人的身份进行尽职调查。 
 
关键词：国内家族信托；法律风险；防范 
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ABSTRACT 
Family trust is the important tool for wealth inheritance and protection, is the 
urgent demand of domestic high net worth individuals, is the breach of the trust 
industry transformation. Began around the year 2013, the domestic family trust 
develops slowly, the present development status of main rendering for the 
standardization of products, mainly in cash class family trust, asset appreciation as the 
main purposes of the trust. Domestic family trusts in terms of its related parties, the 
provisions of the trust contract, there are legal risks in operation process, prevent the 
legal risk has its practical significance, on the one hand, can provide theoretical 
research of the domestic family trust thinking direction, on the other hand can provide 
legal problems encountered in precaution methods. 
This paper includes three parts: preface, text and epilogue, and the text is divided 
into four chapters: 
The first chapter presents the basic legal issues and main legal risks of family 
trusts generally. Family trust a kind of trust whose purpose is the inheritance and 
protection of family wealth. From the perspective of bailees, the founding process of 
family trust includes mainly the selection of bailor, the due diligence investigation of 
trust program, the establishment of trust project, the signing of trust contract, the 
consignment of trust property, the management of bailee and the allocation of trust 
benefit. From the perspective of main components of family trust, the author analyses 
from subject, object and content. Subject includes bailor, bailee and beneficiary; 
objective includes trust property and trust benefit; content includes trust purpose and 
trust behavior. The last part of this chapter demonstrates the legal risks of domestic 
family trust from the aspect of privy, trust contract and operational process. On the 
one hand, regulating such risks provides a direction for theoretical research, on the 
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other hand it offers suggestions for practical operation. 
The second chapter discusses about the legal risks and precaution of domestic 
family trust privy, which mainly includes bailor, bailee and beneficiary. The bailor is 
able to reserve his/her rights in family trust. But too much reserved rights would 
breach the initial purpose of family trust and fail to achieve the function of isolation 
of risks. Therefore, the false trust and fraud trust system from Britain and America 
should be used as reference to restrict the reserved rights of bailor in domestic family 
trust. The bailee is the person who can actually manages and applies the trust property 
directly. If the bailee violates trust obligation, the benefits of bailor and beneficary 
will be harmed greatly. Therefore, various trust relief methods should be applied to 
restrict the nonperformance of bailee. The beneficiary only has trust beneficiary right. 
It is hard to participate in the management of family trust and the benefits are easy to 
be encroached. The establishment of family trust supervisor system can protect the 
benefits of beneficiary effectively. 
The third chapter introduces the legal risks and precaution of the trust contract in 
domestic family trust. There are mainly two legal risks in domestic family trust 
contract: the first one is the unclear entry-into-force time of family trust contract will 
obscure the time nodes of obligations and rights of bailor, bailee and beneficiary, 
which goes against the normal operation of family trust. Therefore, it is needed to 
make the entry-into-force time of contract clear: whether it is the time when trusted 
property transferred or the time promised by bailor and bailee; the second one is the 
legal risks of irrevocable clauses in family trust contract, which mainly reflected in 
that whether it is legal to set irrevocable clauses in family trust. The author thinks 
firstly that family trust contract does not fully equate to commission contract and 
secondly commission contract is able to set irrevocable clauses, which means that it is 
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not illegal to set irrevocable clauses. 
The fourth chapter talks about the law risk and precaution in the operating 
process of domestic family trusts. On the issue of common property of husband and 
wife, if they want to set family trust during the time marital relation exists, both of 
them need to consent the establishment of family trust.On the issue of creditor 
performs right of revocation, to prevent the risks of the creditor of bailor repeal family 
trust, on the one hand it is needed to make due diligence investigation on the property 
pf bailor, on the other hand the bailor should inform the creditor the transfer of trust 
property. As for the issue of using family trust to do money laundering, to prevent the 
risks of money laundering, it is needed to make due diligence investigation on the 
beneficiary the bailor appointed.  
 
Keywords: Domestic Family Trusts; The Legal Risks; Precaution 
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